KERALA REAL ESTATE REGULATORY AUTHORITY
| THIRUVANANTHAPURAM o

Complaint Nos. 198 of 2022
Present Sri. P.H Kurran Charrman | |
Smt Preetha P Menon Member =

Dated 2_9thDje{,ce‘mber 2022

Comﬁnlfain'a'nits~ |
- 1. Sinil Mubarak
Valiyapurayil House,Kuttamangalam,
Edathiruthy PO Thrissurf 680703

2. Aysha I asmin Srnrl | o ~
~ Valryapurayrl House Kuttamangalam
'Edathlruthy P O Thrrssur— 680 703

1 Both represented by therr POA holder
‘Mr. Abdul Samath, ~ ,
‘Ayyaril House, XXXII1/264,

- Shankthan Manor Apartment |

o Shankthan Thampuran Nagar Thrrssur-680 001

[Adv P O Thomas Puthussery]

Sth Floor Compass NH ,ﬁ 7
Chakkaraparamb Near




Represented by its Managmg ” S
| Recently corporate office s C to Stone House,
- Market Road Alwaye- 683 . B

: F M Shamler Marlckar i

Director, Nest Realties India Pt Ltd

| Paradlse Palarivattom, now residing at
Kent Nalukettu Chakkaraparambu
Emalmlam— 682 028 S

: Javad K Hassan |

Director, Nest Realties Ind1a P Ltd

5% Floor, Compass, NH 47 By-pass
Chakkaraparamb, Near Vaishali Bus stop,

- Chakkaraparambu, Cochin- 682 032
‘Recently corporate office shifted to Stone House,

Market Road, Alwaye‘- 683101

. Jehangir Rawther

Director, Nest Realtles Indla P Ltd

5™ Floor, Compass, NH 47 By-pass |
Chakkaraparamb, Near Vaishali Bus stop,
Chakkaraparambu Cochin- 682 032
Recently corporate office shifted to Stone House
Market Road Alwaye 683 101 | |

.Althaf J ehanglr |

Director, Nest Realties Indla P Ltd

5™ Floor, Compass NH 47 By-pass
Chakkaraparamb, Near Vaishali Bus stop,
Chakkaraparambu Cochin- 682 032

* Recently corporate office shifted to Stone House,
| ‘Market Road Alwaye 683 101 | -

,Kuttymoosa Shamsudeen j[;_,
~ Director, Nest Rea1t1es Indla P Ltd |
: S‘h Floor Compass s




The above Complamt eame up for ﬁnal hearmg on .

30/ l 1/2022 Only the counsel for the Complarnants Adv
Puthusser1 Thomas attended the hearrng The Respondents d1d not
| attend the hearmg even though notlces were served and ex-parte

notrces were 1ssued to all of them | .

" l.k‘ o The faets ofthe case are as follows -The
| Complamants are the allottees in the pI‘OJCCt named NEST—

: CAMPUS WQOD 31tuated at Ernakulam developed by the lSt k

" Respondent Company In the year 2012 2013 the Respondents o

o l proposed to make the constructron of a mult1 storred burldmg on :

o '1t was 1nformed that they "a:

: the property for 4() 207 oents and based on the advertrsements .

made by the Respondents the Complarnant dec1ded to purohase a

- resrdentlal ﬂat The 2“01 Respondent is the owner 1n possess1on of
o the landed property over Wthh the oonstructron 1s to be made The

| 'Respondents 23 4 5 and 6 are the d1rectors of the lSt Respondent J

: Company When the Complarnants approached the Respondents G

” :';iygiaklng resrde rtial ﬂats 1n the above" e

property and the constructron wrll be completed w1th1n 1 year The i

b Respondey,ips started the Proj:ectk,\m the year 2013 and the |

| Complarnants booked 3!..1

rtment comprrsmg 1245 sq ft 1n




s _"entered 1nto between the lSt and 2nd Respondent and the'

’ . Complamants as per whrch the Respondents agreed to sell F lat No

| "Maple Block’ of the sa1d proJ:ect wrth reference to allotment letter
?CWM/m4/2013 dated 0  bo13 for o

- 36, 73 750/- Based on the drscussrcns an agreement for sale was;‘ o

GF G m the Ground Floor of the mult1 storred bulldmg is to be :
constructed in the name and style ‘Nest-Campus woods- Maple— |
fBlock’ along w1th other amenltles as shown in the agreement
” Accordmg to the Complamants though the agreement wasf
executed no copy was provided to them It was orally and
mutually agreed that the Respondents would complete the |
| constructron by the month of March 2015 and hand over
| possessron of the apartment w1th all facrhtles and amemtres
| 1nclud1ng car parkrng Even before the executron of the agreement |
| r dated 03/04/2013 the complamant started makrng payments and, S :
out of the total consrderatron of Rs 36 73 750/ the Complamant, S
Hpard a sum of Rs. 1,00,000/- on 04/03/2013 and Rs. 2,00, ,000-on
09/05/2013 Thereafter the Complamant pa1d a sum of Rs. |
_200 OOO/— on l6/()5/2013 Rs 200 OOO/— on 20/05/2013 andr |
. further pa1d Rs 2 OO OO()/— on 03/07/2013 As the Respondents”_
could not start the constructron of Maple Block’ trll the year 2017 = : o

they offer‘ d'a‘ﬂat in another}burldmg 1n the same pI‘OJCCt named .




”‘:fkjprOJect Thus the amount of Rs 9, OD OOO/- made as advance

. payment towards the 3]HK apartment Gﬁ }‘;-G 1n N

Aaple"? ’felock wasp .

. adjusted towards the sale consrderatlon of F lat No 2F of Pme |

Block to. be constructed by the Respondents in the prOJect “Nestz
7Campus Woods”. | |

e 2.' N . The Complamants submrt that as per the agreement |

~ the total consrderatron was supposed to be made in 1nstalments'

- dependmg on the progress of constructron and handlng over was
. to be done in a ready-to occupy cond1t1on after reglstermg the- :
same in the name of the Complamant for Wthh a loan was avarled o

by the Complamants Since the Respondents did not start the

5 fconstruct1on the Complamants had to close the loan: account by

:‘borrowmg money from money lenders for paymg huge amounts as

1nterest As per the new allotment dated 30/ 1 1/2017 the agreed,k

- complet1on t1me Was 6 months as per Wthh the Respondents were"

| ,bound to complete the pI‘OjGCt by 30/05/2018 Wthl’l is not donef
"'even now. In splte of several requests from the Complamants to

tcomplete the constructron of the Flat the Respondents d1d not

| ‘resume the Constructlon Even if they start the constructron it Wlllo’, o

”’:not be completed wrthm a reasonable tlme and the Complamants

. lost all hope to occupy the above sard ﬂat in the near future Hence |

L f-,‘%7Respondent The Respon"

‘gthe Complamants are no more mtere ed m contmumg wrth the

agreement and 'nt the refund of the amount pard by them to the;

;: Zf}‘ bound to pay mterest @15 2%”* e



s :for the amount already pard by the Complamants and the

Complarnants 1ssued a not1ce dated 03/05/2022 for the refund of Lk

. the amount with 1nterest @15 2% and compensat1on cost and
| damage But the Respondents did not respond to. the notrce The ’
| schedule of payments is also shown in the complamt The cause
of actlon arose on 03/04/2013 on which date the agreement was
,executed,} the famount of Rs. 9,0();;000/5 ‘was paid by the

Complainant, and theRespondents failed to construct or hand over

~ the flat on'the date as per the -agreement. The reli:efs sought by the |

‘, Complamants are to (1) direct the Respondents to return the
k ‘advance sale con31derat10n of Rs. 9, 00, 000/- pald by the p'
| Complalnants to the Respondents towards the sale consideration
| (ii) direet the Respondents to pay the*interest@IS 2% for'all the
payments made by the Complamants to the Respondents till
reahzat1on whrch is calculated as Rs. 12 42 296/— and (111) and cost
of proceedlngs The Complarnants produced copres of the
_Allotment Letter No CWM/014/2013 dated 04/03/2013 the letter ‘k
'dated 30/11/2()17 the payment rece1pts the General Power of

Attorney, and the ema11 commumcatlons

B oo Heard the learned counsel appeared for

S ‘the Complamants and perused the documents produced by h1m '

] But the Respondent farled to appear before the Authorrty Notrces
, were duly served on all the Respondents and after notmg therr

o absence on the ﬁrst heﬁarrng date notlces have been served on them |




e specrﬁcally statlng that m case of further fallure to appear before’

ﬁ;;"th ey would 'e?;fset eX—parte Even then ‘none. of the*'?i, .

" :Respondents appeared before the Authorrty on any of thef .

f~subsequent hearmg dates Hence the Respondents No. l -6 set ex-,

F any quarterly prog

"parte and it has been dec1ded to pass an ex—parte decree allowmg s

= the complamt as prayed for

4, i The pro;ect 1n quest1on is reglstered under |

‘sectron 3 of the Act 2016 vrde regrstratron number K-

: ‘30/09/2022 and no applrcatlon has been submltted so far by the_ il

"Respondents for an extensron of the reg1strat1on as per the |
provrsrons under Sect1on 6 of the Real Estate (Regulatlon &
'Development) Act 2016 r/w Rule 8 of the Kerala Real Estate
| ‘(Regulatlon & Development) Rules 201 8. It is also found that the .

| ihRespondents/Promoter have not uploaded Form 5 for 2021 22 orl -

‘ reports in the web portal as mandated by the o

| ']law As 1t 1s found that the Respondents/Promoters are chromc‘ o

defaulters the Authorlty | as . de01ded to 1n1t1ate penal acttonstr

| l agamst them prror to whrch notrces have been 1ssued . t e

Eomplalnt was ﬁled oni 08/07/22 _andi‘d -

- came up'? for::“{ﬁ‘ﬁfi 12




executed between them and the Respondents copy of the sald -

o agreement is not produced by them The payment rece1pts 1ssued "

by the Respondents/Promoters are produced along W1th the' L

| complarnt and marked as Exbt A3 Serles The Complalnants' ol

have made the payments as detaﬂed below

Payment Schedule ’

i Date . ’Amount Rs.
04/03,/2-013~, ~ [Rs. 1,00,000/-
09052013 |Rs. 2,00,000/-
160052013 | Rs. 2,00,000/-
120052013 |Rs. 2,00,000/-
0300772013 |Rs.2,00,000~
oml T [Rs 900000k |

| 6 L ;~’~ It 1s ev1dent from EXhlbltAl Allotment letter

,'”"and EXhlblt A3 serres payment Recelpts produced by thef "

| Complalnants that the Respondents have recelved the amount of

Rs 9 OO OOO/— as advance from the Complalnants The

Respondents nerther appeared nor represented by anybody desp1te .

“ the not1ces 1ssued by the Author1ty Subsequently, exparte notrces |

were ,:;1ssued on l/ 10/21‘22 b "‘the Authorlty, even after Wh1ch the a

:fore the Authonty on any of the

‘dents No 1- 6 wero set ex— parte |

h t;the Complamants herem are:, o |




'Fthedrrectors of the 1St Respondent Companyr‘,’, he Pro ,_feoter Of the o

’pI'O‘]CCt in questlon Sectron 69 of t t %‘e'*Act 2016 lays down that

,~ | (1 ) Where an Oﬁ"ence under thls Act has been commztted by a company, |

aevery person who at the tzme the offence was commztted was zn charge of ‘

, or was responszble to the company for the conduct of the buszness of the

, | company, as well as the company, shall be deemed to be guzlty of the offence
| and shall be lzable z‘o be proceeded agaznst and punzshed accordzngly

Provzded that nothzng contazned in thzs sub-sectzon shall render any such :

. person lzable to any punzshment under thls Act lf he proves that the oﬁence

was commztted without hls knowledge or that he had exerczsed all due :

5 ‘dzhgence to prevent the commzsszon of . Such offence .

- (2) Noththstandzng anythzng contazned zn sub—sectzon ), where an offence =

' under z‘hzs Act has been commztz‘ed by a company, and it is proved that the g

oﬂence has been commztted wzth the consent or connztﬁnce of or is

', h’ att "'butable to, any neglect on z‘he part of any dzrector manager secretary:: o
. or other oﬁ' cer of the company, such dzrector manager secretary or other'

o oﬁ‘ icer shall also be deemed to. be guzlly of thaz‘ offence and shall be lzable

L to be proceeded agaznst and punzshe ' accordzngly

- ﬁf.,and 1nvokmg Seetron

, (a) “company means anybody co __orate and zncludes a f rm or other ,
' assoczatzon of lndzvzduals and

~‘ (b) “dlrecz‘or in relatzon to a f rm means a partner in z‘he f Srm.
' 6 . - i In Vrew of the above thrs Authorrty, under the‘,jy :
;,Provrslons of Order IX Rule 6 of Code of C1V11 Proc dure 19088 |
f\the Real Estate (R_ atron &




e fa ,,00/- othe
L -Complamants w1th 51mp1e mterest @ 15. 45% per annum from the | ”
" date of payment of amounts by the Complalnants asp per the above— |
mentroned payment schedule till the date of refund of the total ,'

- ,‘amount wrth 1nterest

7 S g the Respondents Nl s fail to pay the
: aforesard sum Wlth 1nterest as dlrected above W1th1n a perrod of
o 60 days from the date of recelpt of thrs order the Complamants
i 'are at hberty to reeover the aforesald sum from the Respondents |
~and the1r assets by executmg this decree in aecordanee wrth,
, Sectron 40 (1) of the Real Estate (Regulatlon & Development)
*L;‘”Aet and Rules |
s

o Smt Preetha P Menon - Sri.PHKurian

Member e e e et

opy/Forwarded By/Order/

/éeretary'(LegaI)} e -




Exhibit Al-

 Exhibit A2-

Exhibit A3 series-
Exhibit Ad- - '
Exhibit AS series-

True copy of the ;Allofm;enfLétteriNO-:; |
CWM/014/2013 dated 04/03/2013.

| TfuécOpy Of the;le:‘tte’kr 'dated, 30/1 1/2017. o
“True copy of the r'epc':eiptyydafted 09/05/2013.
True cqpy of the General Power of Attorney. |

True copy of the email communications.







